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NAVIGATING THE BERMUDA TRIANGLE:
INTERPLAY AMONG FMLA, 
WORKERS’ COMPENSATION, AND
STATE LEAVE LAWS

DISCLAIMER
• This presentation is intended for educational purposes only. It is not intended 

to convey legal advice pertaining to any particular situation and is not a 
substitute for legal advice.

• These materials and comments by Jennifer Frank and Tracye Sherrill do not 
constitute, and should not be treated as legal advice regarding the use of any 
particular technique or the tax consequences associated with any such 
technique. Although every effort has been made to assure the accuracy of 
these materials and comments at this presentation, Jennifer Frank, Tracye 
Sherrill, and Lynn, Jackson, Shultz& Lebrun, P.C., do not assume 
responsibility for any individual’s reliance on the written or oral information 
disseminated during this presentation. Further, most every rule and technique 
has an exception. 

• Each participant should independently verify all statements made in the 
materials and at this presentation before applying them to a particular fact 
situation.
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What is the Bermuda Triangle?

According to 
Wikipedia, the

Bermuda 
Triangle is an 

area of  the
North 
Atlantic Ocean 
where a 
number of 
ships.

and aircrafts are 
claimed to have 
mysteriously  
disappeared

under a 
variety of 
possible 
and often 
conflicting 

explanations
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IN THE WORLD OF HUMAN RESOURCES AND EMPLOYMENT LAW, 
THE INTERPLAY OF:

THE FAMILY AND MEDICAL LEAVE ACT;
THE SOUTH DAKOTA HUMAN RELATIONS ACT OF 1972 
(DISABILITY); AND
STATE WORKERS’ COMPENSATION LAWS

CAN CAUSE SUCH A DILEMMA, IT IS OFTEN REFERRED TO AS THE
“BERMUDA TRIANGLE.”        

HR Bermuda Triangle
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Areas to Cover

In this session, we will cover:

A. Each statute and its framework
» What are the basic requirements? 
» How is leave triggered?  
» What leave is to be provided?

B. How the laws can overlap
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Areas to Cover – cont’d

C. Other related topics, such as:
» Light duty assignments 
» Return to work 
» Reinstatement 
» Reasonable accommodations 
» Documentation 
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The Family and Medical Leave Act of 1993
(FMLA)

The FMLA permits eligible employees of a covered 
employer to take job-protected, unpaid leave for up to 
12 workweeks in any 12 months, due to:
 The employee’s own serious health condition;
 To care for a family member (child, spouse, parent)

with a serious health condition;
 The birth of a child and to care for newborn child;
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FMLA – cont’d

 A qualifying exigency related to a covered military 
member; or

 To care for a covered service member with a serious 
illness or injury.
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Covered Employer

An employer is defined as one which 
employs 50 or more employees for each 
working day during each of 20 or more 
calendar works weeks in the current or 
preceding calendar year.
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Eligible Employee

1) Has been employed by employer for at least 12
months;

2) Has been employed for 1,250 hours of service during
12 months immediately preceding leave; and 

3) Is at a worksite where 50 or more employees are 
employed within 75 miles of that worksite.
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Employee’s Own
Serious Health Condition

One qualifying reason for leave is because of a serious 
health condition that makes the employee “unable to 
perform the functions of the employee’s job”

» Provider must find that employee is unable to work at all 
or is unable to perform any one of the essential functions 
of employee’s position (as defined under ADA).
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FMLA
Medical Documentation

Employer can require a Medical Certification Form be 
completed by employee’s provider, to indicate whether 
employee has a “serious health condition” that 
prevents employee from performing essential job 
functions.  

● US DOL Form WH-380-E
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FMLA –
Intermittent or Reduced Leave Schedule

FMLA leave may be taken intermittently or on a reduced 
leave schedule under certain circumstances. 
» Intermittent leave is FMLA leave taken in separate blocks 

of time due to a single qualifying reason
» Reduced leave schedule reduces an employee’s usual 

number of working hours per workweek or hours per 
work day (e.g., full-time to part-time)
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FMLA Trigger

1) Foreseeable FMLA Leave – employees must provide at 
least verbal notice 30 days in advance of when leave is 
to begin, indicating timing and duration of leave

2) Unforeseeable FMLA Leave – employee must provide 
notice to employer “as soon as practicable.” 

» Employee seeking FMLA leave for first time need not 
mention FMLA or expressly assert FMLA rights.
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FMLA is “Job Protected Leave”

Employees taking leave under FMLA have 
the right to be reinstated to:

» The position the employee held when the 
leave commenced; or 

» An equivalent position with equivalent 
benefits, pay, an other terms and 
conditions of employment.

15
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FMLA
Enforced by the Federal Department of 
Labor (Wage and Hour Division)

● www.dol.gov/whd/fmla
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State Laws
FMLA provides a “floor” of protection and benefits for 
employees who work for a covered employer.
▪ Be sure to check state law

▫ Many states have more
leave laws that 
provide additional 
protection & benefits
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State Laws – cont’d

▪ E.G., pregnancy and parental leave 
sick and safe leave 

pregnancy accommodation
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http://www.dol.gov/whd/fmla
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State Laws - SD

South Dakota Human Relations Act

▪ Passed in 1972 
▪ Prohibits, among other things, discrimination

on the basis of disability
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State Laws - SD

Covered Employer

▪ Applies to SD employers with one or more
employees 

▪ Applies even if employer not located in South
Dakota, if employee’s services are performed, or 
partially performed, in South Dakota
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State Laws - SD
South Dakota Human Relations Act

▪ “Disability” is defined as:
▪ a physical or mental impairment of a person resulting from 

disease, injury, congenital condition of birth, or functional
disorder which substantially limits one or more of the
person's major life functions;

▪ a record of having such an impairment; or 
▪ being regarded as having such an impairment which is 

unrelated to an individual's ability to perform the major 
duties of a particular job or position, or is unrelated to an
individual's qualifications for employment or promotion.
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State Laws - SD
South Dakota Human Relations Act

▪ Employers are required to make good
faith efforts to reasonably accommodate
the disabled person --
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State Laws - SD
South Dakota Human Relations Act

-- unless accommodation would imposed undue 
hardship on the operations of the business. 
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State Laws - SD

 South Dakota law and case law
follow ADA guidance or principles in
determining reasonable
accommodations
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Employer Policies

Some employers have policies which go 
above and beyond what the law (federal 
and/or state) provides.

 additional leave and/or benefits
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Areas of Interplay
1. FMLA & STATE DISABILITY LAW

FMLA covers “serious health condition” which is 
defined as an illness, injury, impairment, or physical
or mental condition that involves inpatient care or 
continuing treatment by a health care provider. 

A “disability” is a physical or mental impairment that 
substantially limits one or more major life functions 
(or has a record of such impairment or is regarded as 
so impaired). 
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FMLA & State Disability Law 
Interplay – cont’d

Disability may or may not be a serious 
health condition

› If employee has a serious health 
condition and disability, FMLA leave and 
disability leave as an accommodation 
could run “concurrently.”
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FMLA & State Disability Law Interplay
– cont’d

At end of FMLA leave, if the employee cannot return to 
work, determine if employee has a disability?

• If so, continued leave may be a reasonable
accommodation.

• Remember that leave is to enable employee to
(eventually) perform essential functions of the job.

• Indefinite leave not ordinarily a reasonable
accommodation.

• Monitor employee’s ability to return to work. 
28

FMLA & State Disability Law Interplay –
cont’d

 If no disability, then no further
FMLA/Disability leave obligations

▫ Can terminate and place on COBRA if appropriate . . .
▫ State law does not have any separate benefits continuation

requirement
▫ Be sure to review plan document language
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Intermittent State Disability Leave
or Reduced Leave

If FMLA is exhausted, and employee can return but on a 
reduced leave or intermittent basis:

» Foreseeable schedule – may be accommodated
» Look at whether it is feasible or if it causes undue hardship

› If undue hardship, is there an alternative position to transfer 
employee to?

30
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Intermittent State Disability Leave
or Reduced Leave – cont’d

• Unforeseeable intermittent leave
 Generally cannot be accommodated, as regular attendance

on the job is an essential function of all employees’ 
positions.
 Look at reassignment, and if no open positions, could terminate.
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FMLA & State Disability Law Interplay
Substitution of Paid Leave

FMLA specifically permits employer and employee to 
agree to have paid accrued leave supplement disability 
leave plan benefits, such as in the case where plan 
provides replacement income of two-thirds of an 
employee’s salary.
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Areas of Interplay
Substitution of Paid Leave – cont’d

In addition, can permit substitution of paid 
leave for any waiting period

• e.g. 10-day waiting period for short-term 
disability (STD) benefits  

33
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Workers’ Compensation

State workers’ compensation laws cover an 
employee who has suffered an injury during the 
course and scope of employment.

» No per se leave requirements but implied 
as a part of receiving medical treatment 
for injuries.  
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Workers’ Compensation – cont’d

Coverage is intended to:

› Pay medical and disability benefits for work-related injuries 
and diseases

› Return the employee to work as soon as possible
› Possible exceptions for willful misconduct, 

intoxication/illegal drugs, or intentional self-inflicted injuries
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Workers’ Compensation – cont’d

Reinstatement

Under most state laws, no reinstatement rights 
following workers’ compensation leave.

 Except retaliatory discharge cases.

36
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Covered Employer

Pursuant to SDCL § 62-3-3, every employer shall be 
presumed to have accepted the provisions of the 
workers’ compensation act, and is thereby bound, 
whether injury or death resulting from such injury occurs 
within this state or elsewhere. There is the option of 
becoming self-insured.
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Covered Employer – cont’d

 There are a few exceptions, including employee 
engaged in interstate or foreign commerce, or to any 
such employee's employer, in any case where the laws 
of the United States provide for compensation, or for 
liability for injury or death by accident of the 
employee.
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Covered Employer – cont’d

 If an employer does not maintain workers’ 
compensation benefits, an employee, or the 
dependents of such deceased employee, may elect 
under SDCL § 62-3-11 to proceed against the employer 
in any action at law to recover damages for personal 
injury or death; or may elect to proceed against the 
employer in circuit court as if the employer had elected 
to operate under the Act.  The measure of benefits 
shall be twice the amount of other compensation 
allowable under this title. However, no employee nor 
any dependent of the employee may recover from 
both actions.

39
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Covered Employee

 Illness or injury arising out of and in the course
of employment.

» First aid-type injuries
» Accidents
» Death
» Illness / occupational diseases

 Covered as soon as 
employment starts

40

Workers’ Compensation Trigger

» Employees should report injury as soon 
as possible to supervisor.

» Employer is then required to fill out a 
First Report of Injury form (FROI).

» FROI form is used by insurer to begin the 
claims process.
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Workers’ Compensation
Medical Documentation

Medical information related to employee’s on-the-job 
injury can be obtained.

Can include:
Injury information
History
Treatment prognosis

42
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Workers’ Compensation
– Light Duty Work

Typically, there are cost-related 
pressures to return an injured 
employee to light duty work.
 To fit within an employee’s

restrictions as a result of injury.
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Workers’ Compensation 
Enforcement

Enforced by state’s 
Department of Labor or similar 
agency  (South Dakota 
Department of Labor – Division 
of Labor & Management)
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Areas of Interplay 

FMLA & Workers’ Compensation
› FMLA is a leave statute – 12 weeks of leave
› Workers’ compensation is a compensation payment scheme, so 

no specific limit on amount of leave.
• Under FMLA, the employer may count time off from work due to a

worker’s compensation injury as FMLA time, if the work comp injury is 
also considered a “serious health condition” under FMLA.

• Employer should count time off as FMLA if it counts as a serious health
condition, so as to get FMLA  “clock ticking”
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FMLA & Workers’
Compensation Interplay

Workers’ compensation – generally incentive 
to offer light duty work to eliminate or mitigate 
employee’s right to wage replacement benefit

FMLA – no requirement to offer light duty work
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FMLA & Workers’ Compensation Interplay – cont’d

Light Duty
» If employer offers and employee accepts light duty, 

light duty time does not count as FMLA leave
» If working reduced schedule or intermittent FMLA 

leave, then would count as FMLA
» Employee does not waive FMLA rights, including 

reinstatement to same or equivalent position, while 
working light duty.
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FMLA & Workers’ Compensation Interplay – cont’d

Light Duty
If employer offers light duty and employee rejects, the 
employee will stay on FMLA leave

» Employer may cut off workers’ compensation benefits 
during time of FMLA leave

» Employee can use other accrued paid time off to 
supplement unpaid FMLA
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FMLA & Workers’ Compensation Interplay – cont’d

Substitution of Paid Leave
When employee is on FMLA while also receiving 
workers’ compensation benefits, employer and 
employee may agree to have paid leave supplement 
workers’ compensation benefits

» e.g., if workers’ compensation provides for replacement 
of two-thirds of employee’s salary
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FMLA & Workers’ Compensation Interplay – cont’d

Benefits Considerations
During FMLA leave, employers are required to 
maintain employee’s coverage under any group 
health plan during the FMLA leave

» An employee who is receiving workers’ compensation 
payments while also on FMLA leave must make 
arrangements with the employer for payment of group 
health plan benefits
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FMLA & Workers’ Compensation Interplay – cont’d
Medical Documentation

If FMLA and workers’ 
compensation are running concurrently, 
employer will not be limited by FMLA due to 
workers’ compensation statutes, which allow 
more access to medical information

51



6/14/2019

18

FMLA & Workers’ Compensation Interplay –
cont’d

Once 12 weeks FMLA expire, and 
absent a disability (under ADA or state 
statute), an employee who is able to 
return to work can be ordered to return 
to work or accept light duty work.
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Workers’ Compensation & State 
Disability Law Interplay

Under State disability law, an employee with a 
disability, which is also a result of on-the-job injury, 
could need leave of absence or reduced leave 
schedule as a reasonable accommodation
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Disability Leave 
Reminder

EEOC states that automatic termination 
policies are not permitted

≈ e.g., if an employee is on leave for one year, employer 
must still look at whether continued leave is a 
reasonable accommodation for a qualified individual 
with a disability. 
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Workers’ Compensation & State 
Disability Law Interplay– cont’d

▪ Workers’ compensation – incentive to offer light duty to 
mitigate costs related to wage replacement benefits

▪ State Disability Law – employers should offer light duty as a 
reasonable accommodation so long as it is not an undue 
hardship.
▫ No blanket rules or policies that say light duty is only for 

work-related injuries
▫ Interactive process
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Questions / Comments ?

Thank You for
Your Time

and Interest!
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LYNN JACKSON SHULTZ & LEBRUN
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Spearfish
135 E. Colorado Blvd
Spearfish, SD 57783
(605) 722-900

Sioux Falls 
110 N. Minnesota Ave
Suite 400
Sioux Falls, SD 57101
(605) 332-5999

Serving South Dakota and the Upper    
Midwest region since 1946. 
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Rapid City 
909 Saint Joseph Street
Suite 800
Rapid City, SD 57701
(605) 342-2592


